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The nature of the forest industry in British Columbia 
is closely linked to the forest tenure system through 
which rights and responsibilities for forest 
management are allocated. Dealing honourably with 
Aboriginal Title and Rights in the forestry context 
demands substantial reform to the tenure system.  
There are legal, ecological, social and economic 
imperatives for doing so. This law reform paper from 
West Coast Environmental Law first provides an 
historical overview of these; second, highlights key 
considerations in reforming the forest tenure system; 
and finally, proposes three potential models for 
reform.I

HISTORICAL OVERVIEW  
The BC tenure system is “an anachronism” from 
another era.1 Designed to achieve provincial policy 
objectives from the middle of the last century, the 
principal features of the provincial tenure system 
established in the 1940s persist today.2

These include the decision to grant long-term, 
relatively secure licences to private parties without 
outright privatization, and the two primary forms of 
tenure: area-based licences (today referred to as Tree 
Farm Licences) and volume-based licences through 
which companies are granted rights to harvest specific 
volumes of timber in administrative units, today 
called Timber Supply Areas. 

The tenure system adopted in BC in the late 1940s was 
explicitly designed to encourage investment by large 
integrated forest products companies3 and to facilitate 
the orderly conversion of old growth forests into 
managed forests to be harvested on periodic 
‘rotations’.4 To achieve this end, companies received 
valuable timber harvesting rights at no charge in 

                                                         
I This paper has been prepared as a discussion draft. 
Feedback and comments are welcome, and may be 
submitted electronically to admin@wcel.org prior to 
January 1, 2008. West Coast would like to thank 
Bertha Joseph, LL.B, MBA, for her helpful comments 
on an earlier draft of this paper. 

exchange for bringing their private lands under 
‘sustained yield management’ and committing to 
invest in processing facilities. A continued flow of fibre 
to processing facilities was to be achieved “by 
regulating the annual rate of harvest [the Allowable 
Annual Cut (AAC)] to ensure a continuous supply of 
mature timber on a crop-rotation basis”5  from 
managed forests.  The AAC’s that were established 
assumed a higher level of cut during the conversion 
period, followed by a ‘falldown’ to the level of harvest 
that could be produced from second growth forests.6

In the result, prior to tenure changes in 2003, ten large 
integrated companies controlled over 70 percent of 
the AAC in BC outside of the small business program.7 
Nor has forest practices regulation, first introduced in 
BC in 1995,8 altered the fundamental timber 
production orientation of our legal framework.9 For 
example, clearcut logging still accounts for 90 percent 
of harvesting in BC today,10 in part a legacy of the 
policy objectives informing the tenure system.  

In practical and legal terms, this has meant: a) a 
massive reallocation of control over First Nations’ 
territories to non-Aboriginal parties; and, b) the radical 
alteration of First Nations’ lands and waters from 
resource extraction, with significant cultural impacts 
and few economic benefits flowing to local 
communities.  

CALLS FOR TENURE REFORM 

Over the last twenty years, there have been two 
primary ‘streams’ in the tenure reform debate in BC. 

The first stream, encompassing a fairly consistent set 
of reform proposals from citizens’ groups, 
environmental NGOs, Indigenous Peoples’ 
Organisations, social justice groups, socially 
responsible businesses and labour unions, emphasizes 
that concentrated control over timber rights by a 
small group of large companies has not served either 
the environment or communities. Rather, these 
groups say, it has undermined environmental 
sustainability, economic diversity and self-
determination. They call for tenure diversification and 
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redistribution to First Nations, local communities and 
small businesses.11 Seeking to end a situation where 
critical decisions affecting communities are made in 
corporate boardrooms far from home, these reform 
proposals advocate enhanced local control (e.g., 
through co-management boards), within a legal 
framework that embeds principles of ecosystem-based 
management and respect for Aboriginal Title and 
Rights. Elements of these reform proposals have found 
favour in the recommendations of provincial 
commissions12 and academic reports.13

Over the years, policy objectives advocated by 
proponents of this first stream of tenure reform 
proposals have informed changes at the margins of 
the tenure system. For example, from 1988-2003, the 
small business forest enterprise program sought to 
create opportunities for smaller operations, and to 
provide wood for value-added industries through 
short-term timber sales. In 2003, Forest Act, section 21, 
which had previously provided for consideration of 
criteria such as employment opportunities, social 
benefits, and environmental quality objectives in the 
granting of timber sales licences was repealed.14  Since 
2003, timber sale licences have been expanded and 
the BC Timber Sales (BCTS) program now principally 
serves as a mechanism intended to achieve more 
accurate pricing for timber. These BCTS short-term 
volume-based sales now account for 16 percent of the 
total AAC. 15

In addition, small area-based woodlot licences have 
long been a feature of the system, but still only 
account for only 0.5 percent of the total provincial 
AAC.  Likewise, area-based community forest licences, 
introduced in 1998, are more holistic long-term 
tenures held by community level bodies but account 
for less than one percent of the total AAC today.16  

Finally, following a one-time take-back of 
approximately 8.3 million cubic metres of AAC from 
major licensees in 2003, the Crown committed to 
reallocate this timber volume through timber sales, 
community forests, woodlots and tenures to First 
Nations.17 Allocations to First Nations have occurred 
principally through short-term, non-replaceable 
volume-based Forest Licences, which have been 
granted to those First Nations who have entered into 
Forest and Range Agreements/Forest and Range 
Opportunity Agreements (FRA/FROs). 

Challenges with the provincial FRA/FRO program 
have been discussed extensively elsewhere, and can be 
summarized as follows.18 In their original form, FRA’s 

were ‘take-it or leave-it’ template agreements with the 
provincial Ministry of Forests through which First 
Nations received small volumes of timber and 
monetary payments on a per capita basis in exchange 
for agreeing not to go to court or otherwise challenge 
a broad range of forestry decisions during the term of 
the agreement. In order to receive financial benefits 
under the agreement, First Nations had to agree in 
advance that a minimal ‘referral-style’ consultation 
process was adequate, despite the fact that it fell short 
of the Crown’s legal obligations in a number of 
respects.19 Negotiations under the auspices of the First 
Nations Leadership Council lead to an overhaul of the 
FRA template, and the newer FRO removes some of 
the most egregious restrictions on First Nations’ ability 
to exercise and defend their rights. It was also 
designed to open up political space for negotiations 
between the Crown and individual First Nations with 
respect to shared decision-making, interim protection, 
and land use planning in the context of forest 
resources, and removed problematic consultation 
provisions. Nevertheless, First Nations accepting 
provincial tenures under an FRO must still commit to 
managing them under provincial forestry law; per 
capita formulas still drive economic benefits under the 
agreements; and, except in very limited circumstances, 
it is still provincial policy to grant only short-term 
volume-based tenures under the agreements. Such 
tenures have not proved to be economically viable for 
many nations, nor do they provide a long-term basis 
for forest management. 

The second stream of thinking about tenure reform, 
encompassing proposals from timber companies, 
academic resource economists and business 
associations, emphasizes that the Crown forest tenure 
system: “fails to provide secure access to timber, does 
not encourage efficient entrepreneurial management 
of public lands and is encumbered with an increasing 
plethora of regulations that erode licensees’ 
contractual rights.”20 To resolve these issues, they call 
for further deregulation and enhanced tenure security 
for existing corporate tenure holders.21  Such reforms 
are said to support the broader objectives of 
encouraging new capital investment in the forest 
industry and enhancing the profitability of individual 
enterprises, with concomitant benefits to forest 
communities. This second stream in the tenure reform 
debate can be seen in the sweeping 2003 amendments 
to the Forest Act,22 which served to make timber tenure 
rights more like private property. These amendments 
included the following: 
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• oversight provisions that required the 
Minister of Forests to consent to tenure 
transfer/licensee change in control, and the 
power of the Minister to insert conditions in 
a licence on tenure transfer were repealed.23 
Prior to these changes, public hearings were 
held as a matter of policy when control over 
forestlands changed hands through tenure 
transfers or corporate mergers; 

• licensees can now consolidate, or subdivide 
up and sell off timber tenures with little 
oversight;24  

• provisions that provided for a take-back of 5 
percent of a licensee’s timber rights without 
compensation when tenures changed hands 
(to provide opportunities for diversification 
and tenure redistribution) were repealed;25 

• appurtenancy and timber processing 
requirements that, respectively, tied tenures 
to specific mills, or provided for processing a 
volume of wood at least equivalent to a 
licensee’s allowable annual cut in company 
mills were repealed;26 and,  

• the time period between tree farm licence 
and forest licence replacements was extended 
from 5 years to up to 10 years,27 reducing 
opportunities to insert new conditions to 
respond to social and ecological concerns. 

Although promoted as BC’s “Forestry Revitalization 
Plan”, these changes have not fundamentally altered 
the competitive position of the BC forest industry, 
particularly on the Coast and in the pulp and paper 
sector.28  In addition, underlying ecological, social, and 
legal drivers for reform, including impacts on 
Aboriginal Title and Rights, were left unaddressed or 
exacerbated by the 2003 Forest Act amendments.29

Thus, there remains a broad consensus from divergent 
perspectives that change to the tenure system is 
required. Furthermore, some directions for reform are 
more compatible with Aboriginal Title and Rights 
than others. In particular, having analyzed impacts on 
Aboriginal Title and Rights arising from the BC forest 
tenure system over time, and the 2003 Forest Act 
amendments in particular, we are of the view that the 
status quo cannot be sustained in the face of the 
Crown’s constitutional duties to First Nations. 

A LEGAL IMPERATIVE FOR REFORM 

The most powerful drivers for tenure change in BC 
today lie in section 35(1) of the Constitution, and the 
commitment of the provincial Crown to a “New 
Relationship” with First Nations based on respect and 
recognition. In the face of increasing political and 
judicial recognition of Aboriginal Title and Rights; 
clarification of the Crown’s duties to consult and 
accommodate in the land and resources context;30 
and, clear direction from the courts that both the 
process and actual allocation of natural resources must 
reflect the prior interest of First Nations,31 the time has 
come to address the ‘tenure question’. 

KEY CONSIDERATIONS IN 
FOREST TENURE REFORM 
West Coast Environmental Law has worked on 
forestry law and tenure reform for over 30 years. Our 
research and experience highlight the following key 
considerations in charting a course for forest tenure 
reform in BC. 

1. RECOGNITION OF ABORIGINAL TITLE MUST 
BE A FOUNDATIONAL ELEMENT OF ANY 
TENURE REFORM PROPOSAL 

BC’s forest tenure system continues to assume that the 
Crown holds sole title to forestlands in BC.  Like 
similar legislation in other provinces, the BC 
provincial Forest Act provides for statutorily-based 
agreements or forest tenures through which the 
Crown allocates rights to harvest timber and manage 
forests without ‘giving up’ title to the land.32 The result 
is a legacy of the Crown unilaterally granting tenure 
over First Nations’ land to third parties. In particular, 
third party resource companies rely on their provincial 
tenures, such as Tree Farm Licences and Forest 
Licences, to legitimize their exploitation of resources 
in First Nations’ territories.  

However, in the Haida decision, the Supreme Court of 
Canada held that assumed Crown sovereignty must 
also be reconciled with “pre-existing Aboriginal 
sovereignty” 33 in the context of tenure decisions. This 
imperative must inform changes to the forest tenure 
system. 
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2. TENURE REFORM MUST RESPECT FIRST 
NATIONS JURISDICTION AND DECISION-
MAKING AUTHORITY   

With close to 80 percent of BC’s land base held under 
timber tenures,34 holders of resource tenure rights have 
historically been the primary agents of decision-
making about land and resources in vast areas of the 
province.35 Although provincial laws and policies 
about land use planning and environmental 
protection introduced in the 1990s constrained these 
rights in some ways, recent deregulation initiatives 
have swung the pendulum back towards licensee 
control.36  

Because the tenure system evolved in ways that give 
substantial decision-making control to private parties, 
it has tended to confuse the boundaries between 
governance and private business. Thus, on the face of 
it, acquiring existing provincial timber tenures may 
appear to be a useful pathway for First Nations to 
assert greater control over decision-making. However, 
in reality, current provincial forest tenure forms are 
not well-designed as a tool through which to exercise 
First Nations jurisdiction.  For example, BC’s forest 
tenure system was designed to provide secure rights to 
private timber companies in order to facilitate logging 
and processing of wood, not to enable holistic 
management of the land and water to ensure that First 
Nations can continue to exercise Aboriginal Title and 
Rights. According to the terms of existing provincial 
forest tenures, First Nations who hold them must 
agree to seek provincial approval before using their 
own resources, and must pay the Crown stumpage 
fees for trees they cut in their territories under the 
tenure. For this reason, many First Nations are wary of 
applying for and accepting a licence from the 
provincial Crown due to concerns about implicitly or 
explicitly accepting the Crown’s jurisdiction.  

3. TENURE REFORM IS NOT JUST ABOUT 
SPLITTING UP THE PIE DIFFERENTLY  

By drawing Aboriginal Peoples into the industrial 
tenure system and compelling them to operate 
according to industrial management practices 
which are incompatible with their values and 
cultures, governments contribute to creating 
internal tensions and crises in many Aboriginal 
communities.37

Any tenure reform proposal that deals honourably 
with Aboriginal Title and Rights must also 
acknowledge that First Nations’ property law systems 
differ fundamentally from those of BC and Canada. 

Tenure reform must respect First Nations’ own laws 
and traditions and cannot simply be based on 
Canadian property law concepts.  

In Canada, Aboriginal tenures are not an 
“interest in land” or “use and occupation” 
deriving from British land law; they are derived 
from a pre-existing system of law and its entire 
allocation of responsibilities in Aboriginal 
territory. Aboriginal law structures Aboriginal 
land tenure into multi-layered Aboriginal 
“responsibilities” (“titles”) in different families or 
clans, defining their interrelated and cumulative 
”cares” (“uses” or “rights”) of an ecology.38

Aboriginal title has “always been a distinct and unique 
land tenure system, a sui generis [separate and unique] 
tenure to British land law.”39  

For example, the Supreme Court of Canada has held 
that Aboriginal Title is sui generis in that it “arises from 
possession before the assertion of British sovereignty, 
whereas normal estates, like fee simple, arise 
afterward” and because one of its sources is “the 
relationship between common law and pre-existing 
systems of aboriginal law.”40

Thus, fundamental changes are required, not only 
with respect to who grants tenure and who holds it, 
but also what rights and responsibilities it embodies. 

4. TENURE IS ABOUT RESPONSIBILITIES AS 
WELL AS RIGHTS 

Some historical elements of Canadian law may point 
towards opportunities for tenure reforms that are more 
respectful of First Nations’ laws and traditions.  

While third parties may have tenures, estates or 
interests in land, British property law, which was 
inherited in most parts of Canada, is based upon the 
“fiction” that the Crown has underlying title to all 
land.41 Going back to feudal times, tenure referred to 
“how” the land was held, while an estate in land 
referred to “how long” an interest was held for.  
Tenures specified services or other responsibilities that 
their holders had to perform in order to retain the 
right to use land. In BC law today, only freehold 
tenures/interests in land remain (what we more 
typically refer to today as private property).42  

However, a modern allusion to the British tenurial 
system of landholding remains in the use of the 
word “tenure” to refer to resource allocation 
systems though which private parties gain rights 
to use “Crown” resources in exchange for taking 
on certain responsibilities. In BC, for example, 
timber companies historically gained access to 
forest tenures at no cost, in exchange for taking 
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on responsibilities such as building and operating 
processing facilities to provide employment. If 
companies did not live up to their obligations, it 
was possible for the Crown to take back some or 
all of their timber harvesting rights. These 
responsibilities later evolved to include certain 
management planning and environmental 
commitments. This arrangement is often referred 
to as the historic “social contract”.  Such 
responsibilities were embedded in the relevant 
tenures or licences, and complemented those 
found in statute/regulation.43  

Since 2001, sweeping changes have been made to BC 
forestry law that have in effect torn up this “social 
contract” – making timber tenures held by resource 
companies more like private property, and reducing or 
eliminating social and ecological responsibilities.44 
However, while the particular responsibilities required 
by law in BC may never have been adequate to protect 
Aboriginal Title and Rights, the legal principle that 
tenure embodies responsibilities as well as rights 
presents opportunities for law reform. More 
specifically, a focus on responsibilities may better 
respect First Nations’ legal systems and ensure that 
appropriate care is taken to protect the land and water 
that sustains First Nations cultures, communities and 
economies. 

5. TENURE REFORM MUST ENSURE THAT 
BENEFITS FROM FOREST USE FLOW TO FIRST 
NATIONS  

The tenure system has been structured such that few, 
if any, of the benefits from logging in their territories 
flow to First Nations. Tenure reform must take into 
account both the need for First Nations as 
titleholders/governments to receive economic and 
other benefits associated with resource use in their 
territories (similar to stumpage payments and annual 
rent charges currently made to the Crown), as well as 
establishing the conditions for successful First Nations 
businesses. This will require that tenure reforms be 
integrated with reforms to log markets, stumpage and 
timber pricing. 

 

6. TENURE REFORM TO DEAL HONOURABLY 
WITH ABORIGINAL TITLE AND RIGHTS IS 
COMPATIBLE WITH A HEALTHY FOREST 
INDUSTRY 

A number of factors call into question the prescription 
that enhancing corporate tenure security is the best or 

only path to increasing investment in the BC forest 
industry or enhancing our global competitiveness. 

First of all, factors other than security of raw material 
supply affect BC’s role on the global forest scene and 
the health of the industry. These include:   

[t]he declining quality and accessibility of 
available timber supplies; a Canadian dollar that 
has risen rapidly in value relative to most other 
currencies and particularly, the US dollar; 
increasing global wood supplies from both 
traditional and emergent producing regions; 
significant realignments of international 
supply/consumption relationships and an 
increasingly competitive global marketplace.45

In addition, the BC Competition Council emphasizes 
that uncertainty arising from unresolved Aboriginal 
Title issues and protracted land use conflicts is a major 
factor affecting investment.46

While the resulting forest sector may differ in make-
up, size and products produced, it is a reasonable 
expectation that the tenure reform models 
recommended below could also assist in putting in 
place the conditions for a healthy forest economy over 
the long-term. For example: 

• The global marketplace, and in particular, 
large institutional purchasers of forest 
products, are increasingly demanding 
sustainably-produced products certified 
under the Forest Stewardship Council 
System, which requires First Nations’ consent 
to forest operations. 

• The reform models recommended below are 
designed to support an enhanced focus on 
‘value’ over ‘volume’ in terms of products 
produced, an inevitable competitive shift BC 
must make in the face of ever-increasing 
competition from low cost producers of 
commodity products globally. 

• The creation of log yards/markets with a 
substantial percentage of timber supply 
flowing through them could provide an 
effective alternative mechanism to address 
security of raw material supply for processing 
facilities. 

• Honourably addressing Aboriginal Title and 
Rights is the only way in which the increased 
“certainty” so essential to the investment 
climate may be achieved. 
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At the end of the day, there will remain circumstances 
in which the interests of third-party tenure holders 
must give way in order to address constitutionally-
protected Aboriginal Title and Rights in the context of 
tenure reform. There is a longstanding and 
fundamental imbalance in how the costs and benefits 
of forest use in BC have been distributed. This 
imbalance must be righted.  

The vast majority of the landbase in BC is still 
controlled by corporate tenure holders. Reform at the 
“jurisdictional” level (e.g., legal reforms that recognize 
First Nations jurisdiction and ensure their formal 
involvement in land use planning, plan and project 
approvals etc.) is essential. However, to truly shift the 
“power dynamics” of who controls forestlands, the 
fundamental question of who holds tenure must also 
be addressed. This is necessary both to free up space 
for new actors and new forms of tenure, and to 
address underlying structural problems.  As noted 
above, both the process for allocation and the actual 
allocation of the resource must reflect the prior 
Aboriginal Title interest of First Nations.47 A significant 
take-back of tenure from major companies is likely 
required to do so, as well as the reintroduction of legal 
tools to allow further change to occur over time. 

Fortunately, Canadian law provides considerable 
flexibility to governments in addressing matters such 
as tenure redistribution and compensation issues, 
provided that it does so through legislation.48  Existing 
statutory provisions regarding compensation in the 
Forest Act will likely need to be updated to take into 
account the Crown’s duties to First Nations and other 
policy goals in order to provide a workable framework 
to facilitate recommended tenure reforms.   

MODELS FOR TENURE REFORM   
Past forest tenure reform proposals have focused on 
Canadian property rights concepts to construct reform 
options. Early debates focused on whether forestland 
should be privatized, later evolving into discussions of 
how different elements of the full ‘bundle’ of property 
rights ought to be reflected in resource tenures to 
achieve different policy objectives. 49

While useful, such approaches do not provide a means 
to fully explore reform options that have the potential 
to reconcile Aboriginal and Canadian legal traditions. 
In order to more holistically address not only rights 
but responsibilities, as well as jurisdictional issues, we 

have thus proposed a new ‘functional’ approach to 
reform.50  

This approach is consistent with international research 
into long-standing, sustainably managed systems, 
which emphasizes the functionality of the system in 
its particular context, rather than any particular set of 
tenure arrangements. Instead, “a well-specified 
property right regime and a congruency of that regime 
with its ecological and social context”51 is critical. A 
more ‘functional’ approach, set out below, is also 
more likely to avoid the unduly narrow view of 
potential property rights arrangements that has often 
characterized western resource management science 
and economics in the past.52

Reform proposals were developed by considering the 
following questions: 

1. What are the relevant forest management 

functions (responsibilities or activities)?  

2. Which functions should be carried out by 

First Nations or other governments, their 

staff, or bodies established by them?  

3. Which functions can or should be delegated 

to third parties through tenures/licences? 

4. How will First Nations and other levels of 

government reconcile their respective 

jurisdiction and authority with respect to 

how these functions are carried out? 

We envision the development of an overall legal 
framework at the provincial level that enables new 
approaches to forestry decision-making and tenure, 
and which addresses the questions above. However, 
the specific approaches implemented in each nation’s 
territory would vary depending on its own legal 
systems, objectives and capacity, as well as the 
outcome of negotiations with the Crown.  

FOREST MANAGEMENT FUNCTIONS  

Responsibilities associated with forest management 
and logging are only a small sub-set of overall 
governance and resource management functions 
within First Nations’ territories. A similar functional 
approach could also be taken to managing other 
resources or to other areas of governance.  However, in 
the context of forest management and logging, an 
initial list might include: 
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• Establishing laws and policies, including 

mechanisms for how decision-making 

authority will be exercised; 

• Establishing the overall vision for land and 

water use/overseeing strategic land use 

planning;53 

• Designating areas of land and water for 

certain purposes ; 

• Allocating land and resources among users; 

• Establishing the level and rate of resource 

use/extraction; 

• Plan and project approvals; 

• Compliance and enforcement; 

• Dispute resolution; 

• Operational planning (including inventories 

and assessments); 

• Logging and road-building; 

• Harvest of non-timber forest products; 

• Use of products harvested (consumption, 

sharing, processing and manufacturing) ; 

• Marketing and sale of products; 

• Monitoring; and 

• Restoration, including burning. 

THE RESPECTIVE ROLES OF GOVERNMENT(S) 
AND TENURE HOLDERS  

Taking a functional approach, the following are three 
potential models that could be implemented in all or a 
portion of a nation’s territory. It would also be 
possible to combine elements of the three models.  
 

Government(s) is used below to mean the First Nation, 
according to its own governance structures, with Crown 
involvement to the extent set out in First Nation-Crown 
agreements regarding sharing of their respective jurisdiction 
and authority. See also heading “Reconciling Jurisdiction 
and Authority” below.  

 

“TENURE FREE” OR PLANNING MODEL 

In this model: 
• Government(s): a) conduct strategic land use 

planning for the territory to determine, 
among other things, where logging might be 
appropriate, to establish new land 
designations and to establish the objectives 
and rules for forest management; and, b) 
establish a sustainable level and rate of 
harvest that is an output of planning. In this 
model, staff or contractors to the 
government(s) would also prepare 
operational plans that comply with strategic 
plans. 

• Rather than granting tenures, the 
government(s) enter into contracts with local 
businesses to carry out road-building, 
logging, and restoration activities (and 
potentially some planning responsibilities), 
but retain ownership over the trees after 
harvesting.54 

• After ensuring that the First Nations’ needs 
for housing and other cultural uses are met, 
the government(s) sell logs (or lumber) 
through a local/regional log yard to the 
highest bidder.55 Appropriate sorting of logs 
can be designed to enhance opportunities for 
value added producers, as well as providing 
supply to local mills. Profits from log sales 
would provide a substantial revenue stream 
and would replace stumpage payments in 
this system. This revenue would be used in 
whole or in part to cover the costs of forest 
management functions performed by 
governmental staff.  

• Alternatively, this model could be structured 
so that the government(s) accept bids for 
short-term timber sales and logging is 
conducted according to plans prepared by 
them, but the licence-holder acquires 
ownership of the logs after harvest. 

ISSUES TO CONSIDER 

Control and capacity: Substantial capacity and 
resources would be required for First Nations to fully 
govern their forests though this model. Thus, the 
balance between staff functions and contracts would 
likely shift over time as capacity increases. However, as 
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governance capacity grows, this model could provide 
for a very high degree of control by the First Nation 
over land and water decision-making and stewardship 
in its territory.   

Economic benefits to the First Nation: This model 
could be structured to make the First Nation the 
principal economic beneficiary of any logging and sale 
of logs in their territory, although the actual extent of 
revenue sharing would be a factor of both the 
provincial level framework established and the 
outcomes of government-to-government negotiations. 
Even if the First Nation were the sole or primary 
economic beneficiary from log sales, to holistically 
address forest management and land use planning, as 
well as non-forestry governance functions, additional 
sources of revenue to the First Nation would continue 
to be required (e.g., taxation, transfer payments from 
other levels of government, rent charges).  

Role of existing tenure holders: The role of existing 
forest tenure holders would be a substantial issue to be 
addressed in this model. Accommodation or 
compensation agreements reached between First 
Nations and the Crown might include a statutory 
take-back of tenure from existing licences, or the 
outright purchase and retirement of tenures. Impacts 
on existing tenure holders could be mitigated by the 
establishment of functioning log yards with all or a 
substantial portion of the AAC flowing through them 
as alternative form of security of supply to 
manufacturing or processing facilities. Other measures 
might also be adopted in a transition period (e.g., 
giving existing licensees a right of first refusal on logs). 

Nature of rights granted: In this model, the 
relationship between the government(s) and those 
carrying out logging or other functions is a 
straightforward contractual one where payment is 
made for services rendered. 

Governmental accountability and responsibility to 
the people: Each nation has its own laws and norms 
around how its leaders and officials derive their 
authority, as well as the government’s responsibility 
back to the people to involve them in decision-
making. Because this model has a strong 
governmental role, these issues require particular 
attention. From the provincial perspective, we 
recommend reforming policies or practices that 
currently give economic interests a stronger voice than 
other groups and values, and enhancing opportunities 
for citizen engagement in planning and decision-
making. From a First Nations perspective, involvement 

of traditional resource users and Elders in 
management and decision-making should be a 
priority. 
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“TENURE AS RECOGNITION” MODEL 
In this model:  

• First Nations and the Province work together 

to amend provincial laws to recognize a new 

area-based “First Nation Tenure”.  This tenure 

acknowledges a First Nation’s decision-

making control over management in a 

defined area (ideally their whole territory), for 

multiple forest values, without further (or 

with reduced) Crown approvals. The tenure 

would acknowledge the role and 

responsibility of the First Nation to conduct 

all necessary levels of planning, to establish a 

sustainable level and rate of resource 

extraction, and to establish the rules for forest 

management, monitoring and enforcement, 

as well as its right to resource rents.  

• Strategic planning would either occur 

through a distinct process between the two 

governments before the tenure is issued or be 

conducted afterwards by the First Nation. 

• The First Nation Tenure would either be 

exclusive, or alternatively: 

a) existing resource tenures may be 
retained, but the rights and 
responsibilities of the First Nation Tenure 
would rank above all existing resource 
tenures; and/or,  

b) the First Nation Tenure could recognize 
the authority of the First Nation to enter 
into sub-tenure arrangements with third 
parties/entities controlled by the First 
Nation’s members and might provide for 
the rolling over of existing Crown 
tenures into these new sub-tenure forms. 

ISSUES TO CONSIDER 

All or part of the territory: The larger the portion of 
the territory the First Nation Tenure is intended to 
cover, the more political, economic or legal leverage 
that would likely be required to implement this model 
in practice. 

Role of existing tenure holders: The role of existing 
forest tenure holders would be a substantial issue to be 
addressed in this model. Accommodation or 

compensation agreements reached between First 
Nations and the Crown might include a statutory 
take-back of tenure from existing licences, or the 
outright purchase and retirement of tenures. As noted 
above, however, this model could be structured such 
that instead of a tenure take-back, law reform simply 
created a hierarchy between tenures such that much 
of their value is retained.56

Extent of continued Crown role: As envisioned, the 
primary distinctions between this new First Nation 
Tenure and, for example, a community forest licence 
would be: a) the reduction or elimination of 
requirements for the First Nation to seek further 
Crown approvals before using resources; b) the 
absence of an assumption or requirement that the 
First Nation will log (as opposed to managing the area 
for other uses or values); and, c) the reduction or 
elimination of stumpage payments from the First 
Nation to the Crown if the First Nation chooses to log. 
While legislatively enabling such a tenure at a 
provincial level could be a powerful catalyst, in 
practical terms substantial negotiation between the 
Crown and First Nations would be required to 
implement it (e.g., how much of the territory, how 
much revenue sharing etc). 

Other resource rights and tenures: If, as proposed, 
the First Nation Tenure is holistic and encompasses all 
forest values, legislative reform will be required to 
establish its rank about other resource rights (e.g., 
mining, oil and gas, guide outfitters, range) as well as 
timber tenures. 

Capacity: The governance and additional technical 
capacity required for a First Nation to manage their 
forests under this model would vary, depending in 
part on the extent to which the nation decides to sub-
tenure for resource extraction. At one extreme, if there 
were no industrial resource extraction tenures, and the 
forests were being primarily managed for wildlife, 
water, and other food and cultural values, First 
Nations’ traditional management systems have 
robustly dealt with these matters for millennia 
(although alternative revenue streams, i.e., as opposed 
to stumpage or log sales, would be required to finance 
these governance and management functions). On the 
other hand, if the nation decides to allow some 
industrial resource extraction, refining its legal 
requirements about where and how such activities 
may occur, as well as enforcing these would require 
substantial capacity.  
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“COLLABORATIVE TENURING” MODEL 

In this model: 
• First Nations and the Crown work together to 

rethink existing provincial tenure forms. New 
tenure forms are jointly established that 
include responsibilities that are more 
respectful of Aboriginal Title and Rights and 
First Nations’ legal traditions. Legal 
responsibilities associated with existing 
provincial tenures are amended accordingly. 
Following legal reforms, new tenures are 
jointly granted by the Crown and individual 
First Nations in their territories (joint 
authority approach). 

• Alternatively, forest operations are required 
to obtain a tenure from both the First Nation 
and the Crown (parallel authority approach). 
Even in a parallel authority approach, 
reforms to provincial laws and tenures will 
likely still be required to minimize conflicts 
between tenures, ensure that third parties 
respect the First Nation’s tenuring systems 
and to enable conflict resolution 
mechanisms.  

• A tenure take-back or tenure purchase by the 
Crown creates space for new tenures and new 
tenure holders, particularly entities controlled 
by the First Nation’s members. Provided that 
their tenure rights are amended (see above), 
the role of some or many existing tenure 
holders may also be retained.57 

• The First Nation and the Crown jointly 
conduct land use planning and establish rules 
for how forest management will occur, or 
each develop their own plans and rules and 
then negotiate to reconcile them. The 
outcomes are established in both legal 
systems and direct tenure decisions and 
operational planning. 

• Similar to major tenure forms today, tenure 
holders are responsible for operational 
planning at the landscape and site levels, 
including inventories and assessments, 
logging and road-building, and paying 
“stumpage” charges for the trees once 
harvested.  

• A co-management body established by the 
Crown and the First Nation, with appropriate 
staff support, considers tenure applications, 
establishes sustainable levels of resource 
extraction, approves operational plans and 
oversees monitoring and enforcement. The 
co-management body receives revenue from 
revised stumpage or annual rent system (joint 
authority approach). Alternatively, 
applications and approvals must be obtained 
from both the Crown and the First Nation, 
with revenue shared according to revenue 
sharing agreements reached between the 
parties (parallel authority approach). 

ISSUES TO CONSIDER 

Nature of tenure rights and responsibilities: While 
critical, there are considerable challenges to 
reconciling Crown and First Nations’ respective forms 
of tenure. First Nations’ traditional tenure systems are 
multi-layered and closely-linked to the exercise of 
Aboriginal Title and Rights (e.g., the responsibility of 
hereditary leaders over a particular house territory and 
the multi-layered allocation of resource use rights to 
members within this territory; the responsibility of 
families or communities for traditional burning to 
maintain wildlife habitat in certain areas; or the 
allocation of fishing rocks). 

In most cases, it would be neither desirable nor 
appropriate to directly incorporate these kinds of First 
Nations’ tenure rights into the rights that are granted 
to third parties through provincial forest tenures. 
However, nor is it acceptable for the Crown to 
continue to unilaterally grant tenure forms to third 
parties that contradict and infringe on Aboriginal Title 
and Rights.  

We thus recommend two broad approaches to 
reforming the rights and responsibilities associated 
with provincial tenures in this model: 

a) establishing a legislative hierarchy that places 
First Nations’ tenure responsibilities 
associated with conservation and cultural/ 
spiritual/sustenance responsibilities and 
rights ahead of third party resource 
extraction tenures; and, 

b) incorporating in provincial tenures 
requirements to comply with First Nations’ 
laws, tenures, policies and plans and to 
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respect and recognize First Nations’ decision-
makers. 

This approach would ensure flexibility for individual 
First Nations within an enabling legal framework at 
the provincial level. 

Co-management: This model requires the 
establishment of co-management arrangements. 
Arrangements through which the Crown and one or 
more First Nations formally agree to share decision-
making power and responsibilities may also be 
referred to as ‘collaborative management’ or ‘shared 
decision-making’. Regrettably, these terms are 
sometimes used loosely to capture any relationship 
where the Crown or industry purports to ‘share’ some 
of their asserted decision-making authority with First 
Nations or local communities.58  See heading 
“Reconciling Jurisdiction and Authority” below for 
further discussion of this issue. 

Capacity: Many of the same considerations noted 
with respect to the other models apply here as well. 

Role of Existing Tenure Holders: This model has the 
potential to be implemented in a manner that retains 
a greater role for existing tenure holders, focusing 
instead on changing the nature of the rights and 
responsibilities they hold, and on ensuring that First 
Nations role as decision-makers regarding planning 
and approvals is fully recognized. However, this is not 
necessarily the case, particularly if the First Nation 
wishes to use a tenure take-back to create 
opportunities to achieve other objectives (e.g., to 
create space for new First Nations’ forestry businesses).   

 

RECONCILING JURISDICTION AND 
AUTHORITY 

In April 2005, BC Premier Gordon Campbell 
committed the provincial Crown to a “New 
Relationship” with First Nations. With First Nations 
leaders from the First Nations Summit, the Assembly 
of First Nations-BC Region and the Union of BC 
Indian Chiefs (the First Nations Leadership Council), 
the Province agreed “to a new government-to-
government relationship based on respect, recognition 
and accommodation of aboriginal title and rights,” 
affirming that their “shared vision includes respect for 
our respective laws and responsibilities.” 

All of the models described above assume new 
arrangements between the Crown and First Nations to 
reconcile their respective jurisdiction and authority 
with respect to carrying out various forest 
management responsibilities. 

In the most general terms, the approaches that may be 
adopted could involve: 

Joint authority: The Crown and the First Nation 
establish institutions and processes to jointly take 
responsibility for certain functions. This may include 
the establishment of co-management bodies with 
substantial staff support. Dispute resolution 
mechanisms will be required to address situations 
where consensus is not reached. 

Parallel authority: Key decisions are made by each of 
the Crown and the First Nation governments, with 
resulting designations, tenures and approvals 
established through both legal systems. Dispute 
resolution mechanisms will be required to address 
situations where conflicting outcomes emerge.   

Constrained sole authority: The Crown and the First 
Nation may agree that certain functions will be treated 
as the sole responsibility of one party, within 
parameters and constraints that they agree upon.  

Our functional approach to reform assumes that there 
will be considerable flexibility and diversity in how 
these approaches are applied with respect to different 
forest management functions. For example, a First 
Nation and the Crown may choose to empower a 
jointly established technical body to undertake 
strategic land use planning, but use a ‘parallel 
authority’ approach to ratify and implement new land 
use designations and objectives through each of the 
First Nation’s and the Crown’s legal systems.  
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The reform objective recommended here is to 
establish a legal framework that enables institutional 
arrangements that recognize at least equal First 
Nations’ control over land and resource decisions at all 
levels, and in which decisions are based on both 
indigenous knowledge and western scientific 
knowledge.59 Right now there are no models in 
Canada that fully achieve this objective.60 However, 
there are many examples that involve:  

 one or more co-management boards with at 

least equal representation of First Nations and 

the Crown;  

 decision-making by consensus; 

 a commitment, not always fulfilled in 

practice, to involve indigenous knowledge 

holders and local resource users in decision-

making; and, 

 process or legal requirements that give a co-

management body significant control over 

decisions, even if the Crown retains final 

authority on paper.61 

In addition, there are a number of precedents in 
which the Crown and First Nations have agreed to 
jointly undertake particular functions, such as the 
development/reconciliation and approval of strategic 
level plans, including ratification of consensus 
outcomes by both governments.62

We recommend building on these models such that 
institutional reforms to address jurisdictional issues are 
fully integrated with forest tenure reform. 

CONCLUSION 
Experience over the last four years with the provincial 
FRA/FRO program has demonstrated that limited 
redistribution of tenure, without deeper structural 
reforms, does not change underlying power dynamics 
in the forest, ensure economic benefits to First 
Nations, or protect the lands and waters that sustain 
First Nations’ cultures, communities and economies. 

The functional models for tenure reform proposed in 
this paper are designed to rectify this problem through 
a holistic approach that covers not only extraction 
rights but management responsibilities in the forest, as 
well as addressing First Nations’ jurisdiction and 
decision-making authority. 

We do not have time to ‘tinker’ further with the 
FRA/FRO program. Deeper structural reforms are 
urgently required to deal honourably with Aboriginal 
Title and Rights in the context of tenure reform. 
Unsustainable resource extraction enabled by the 
existing tenure system, and its impacts on Aboriginal 
Title and Rights will only continue until this occurs.  
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existing relationships with licensees. 

58  A number of researchers have developed frameworks with 
categories that attempt to capture the extent to which the 
parties share power and responsibilities in relation to 
management.  This “co-management spectrum” or “levels 
of authority transfer” includes (from weak to strong):  
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• informing (Crown or industry provides 
information);  

• one–way flow of information (sometimes after 
decision has already been made);  

• consultation (opportunity for input, but Crown has 
no obligation to heed it);  

• co-operation (community starts to have some input 
on management and use of local knowledge);  

• communication (two-way exchange of 
information; concerns begin to be incorporated 
into management);  

• advisory committee (joint action; beginning of 
partnership in decision-making);  

• management boards (in its strongest form, joint 
decision-making institutionalized); and, 

• partnership/community control (nation or 
community controls decision-making; the Crown 
and industry in an advisory role to First Nation). 

• establishing, modifying or removing levels of total 
allowable harvest;  

• allocating resources to residents and to existing 
operations in the territory; 

• approving plans for management and protection of 
particular wildlife or habitats; and,  

• establishing wildlife management zones and 
conservation areas. 

Decisions of the Nunavut Wildlife Management Board 
must be accepted and implemented by the Minister, unless 
specifically disallowed according to legally entrenched 
“decision-making criteria” (e.g., to give effect to a valid 
conservation purpose/to provide for public health or 
safety) within a set time frame. 

In a non-treaty context, the Clayoquot Sound Interim 
Measures Extension Agreement (Clayoquot Sound Central 
Region Board) is an example of a model that reflects these 
characteristics. 

62  See e.g., the Province of British Columbia and Coastal First 
Nations: General Protocol Agreement on Land Use 
Planning and Interim Measures (2001). 

 Summarized from: J. Shuter, S. Kant and P. Smith, A multi-
level typology for the classification and comparative evaluation 
of Aboriginal co-management agreements in the forest sector 
(Toronto: Sustainable Forest Management Network, 2005) 
at 11; F. Berkes, “Co-management: bridging the two 
solitudes,” 22(2-3) Northern Perspectives 18-20; S. Sen and 
J.R. Nielson, “Fisheries co-management: a comparative 
analysis” 20(5) Marine Policy: 405-418.  It should be noted 
that while useful in general terms, these frameworks do not 
use the term “consultation” in the same manner as the 
Canadian courts have done in articulating the Crown’s 
constitutional duty to consult and accommodate or 
adequately distinguish the governmental role of First 
Nations as compared to other potential participants. 

59 Many First Nations use the term “co-jurisdiction” to 
distinguish to collaborative management approaches that 
are based on respect and recognition of Aboriginal Title 
and decision-making authority (“jurisdiction”), where First 
Nations have at least equal decision-making authority. See 
e.g., Title and Rights Alliance Declaration from 
Participating Nations, October 2003 at 
www.titleandrightsalliance.org. 

60  Perhaps the closest example is the Gwaii Haanas 
Agreement between the Government of Canada and the 
Council of the Haida Nation. In this agreement, the Parties 
acknowledge their divergent viewpoints about title, 
jurisdiction and decision-making authority, but 
nevertheless “agree to constructively and co-operatively 
share in the planning, operation and management of the 
Archipelago.” If consensus is not reached by the 
Archipelago Management Board, the decision or action is 
held in abeyance (put on hold) while the CHN and Canada 
attempt to reach agreement to the matter in good faith, 
and until the Archipelago Management Board receives 
instructions from their Principals about “their 
understanding on the matter”.  However, the agreement is 
silent on whether Haida decision-making authority will be 
respected if an impasse is reached. 

61  For example, the Nunavut Wildlife Management Board, a 
co-management body established under the Nunuvut Land 
Claims Agreement, is the main regulator of access to 
wildlife in the Nunavut Settlement Area. Although the 
Crown is said to retain “ultimate” responsibility for wildlife 
management in the area, the Board is the main instrument 
of management and the main regulator of access to 
wildlife. Its functions include:    
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